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The New 403(b) regulations: 
Choosing the Right Provider

Ignorance Is Not Bliss

You’ve already heard that the new 403(b) regulations herald major changes 
for 403(b) plans and plan sponsors.  You’ve also heard about revised plan 
document requirements.  if you don’t already have a plan document, you 
will need to adopt one prior to January 1, 2009.  if you do already have a 
document, it will need to be restated to incorporate new requirements.  

But what don’t you know and what are your current vendors unlikely 
to tell you?  Most 403(b) plan sponsors are more concerned about the 
unknown than about the potentially burdensome, but at least seemingly 
straightforward, requirement for a plan document.  

In the preamble of the final regulations, the Internal Revenue Service 
clearly stated that the intent of the new legislation was to make 403(b) 
plans act and look more like 401(k) plans, and also to make 403(b) plan 
sponsors  take on more of the responsibilities 401(k) sponsors are now used 
to.  A plan document is a first step.  But as 401(k) plan sponsors are well 
aware, there are many more requirements that must be fulfilled by plan 
sponsors.  
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If your 403(b) plan is an ERISA plan (see The New 403(b) Regulations: Understanding the ERISA 
Exemption), it’s YOUR plan and the government is going to hold you responsible for ensuring that the plan is 
administered in accordance with the plan document and that the plan always serves the best interests of plan 
participants.  

What does that mean and what do you need to do?

Execute a Plan Document1.	  that conforms with the new regulations and amend the document on an 
ongoing basis as regulations change.

Understand your plan’s eligibility requirements2.	  and administer the plan in accordance with those 
eligibility requirements.  All 403(b) plans are subject to universal availability and the ability to exclude 
different groups of employees has changed significantly with the new regulations.

File Form 55003.	  on an annual basis.  In the past, filing Form 5500 was easy for 403(b) plans – the filing 
was little more than a notice to the government that the plan existed. Beginning for the 2008 plan year, 
however, reporting requirements are much more extensive requiring detailed financial reporting similar 
to the reporting requirement of 401(k) plans.  If your plan assets are divided among multiple vendors, 
this will be particularly challenging as you will be required to reconcile those assets and prepare an 
aggregate accounting.

Deliver a Summary Plan Description4.	  to all participants as they become eligible and thereafter as your 
plan is modified and a Summary Annual Report to all participants who had an account balance at the 
end of the annual reporting period.

Enforce your plan’s loan and distribution policies.5.	

Satisfy ERISA fiduciary duties6.	 , including:

Establishing the investment policy for the plan and preparing/maintaining an investment policy •	
statement (IPS).

Prudently selecting the investment options to be offered to the participants, consistent with the IPS.•	

Prudently monitoring (and removing/replacing as necessary) the investment options offered to the •	
participants, consistent with the benchmarks established in the IPS. 

Determining whether the fees and expenses paid by the plan are reasonable.  This includes both •	
direct costs borne by the plan or participant accounts and any indirect compensation received by 
service providers for services provided to the plan.

Plan Sponsor ServicesTaking Responsibility



Sound complicated?  Unfortunately, it can be.  As 401(k) sponsors have already realized, being a plan sponsor 
can be difficult and requires an understanding of complex rules and regulations, which most sponsors do not 
have and don’t have the time or inclination to learn.  As a result, service agreements in the 401(k) market cover 
two service areas: services provided to the plan participants and services provided to the plan sponsor. 

By contrast, in the 403(b) market, service agreements have traditionally focused almost exclusively on the 
investment vehicles and participant account mechanics, and not on the day-to-day administrative duties that 
will increasingly burden the 403(b) plan sponsor.

By following the lead of 401(k) plan sponsors, taking responsibility for your plan need not be a burden.  
Finding the right provider that will actively assist with your administrative duties will make your job easy!  As 
you review your current vendors and consider new vendors, be sure to address the following questions.

Does the provider prepare signature-ready plan documents that conform to the new regulations and 1.	
will they provide any necessary amendments?  Be wary of “sample documents” that are often provided 
free of charge.  While they can be a very useful starting point, many plan sponsors fail to adapt the plan 
language to their plan specifications or do not realize that the document needs to be formally adopted 
and executed.  

Does the provider prepare and distribute to plan participants any required reporting and disclosure 2.	
notices?  Who needs a QDIA Notice, who should receive your SPD, and when do you need to 
distribute your Summary Annual Report?  Most plan sponsors have no idea and often do not properly 
fulfill these reporting requirements.  Find a provider that will either do these tasks for you or will 
provide the necessary guidance so that you can administer your plan correctly.

Will the provider perform all necessary compliance testing and government filing?  Will they prepare a 3.	
signature-ready Form 5500 that meets the new financial disclosure requirements?

Will the provider review and administer loan and distribution requests in accordance with your plan 4.	
document?

If you are considering maintaining multiple providers, will one of them agree to be the ringleader, acting 5.	
as the hub for information gathering, reporting, and testing?

Does the provider offer fiduciary assistance, including the development of an Investment Policy 6.	
Statement and quarterly monitoring reports to assist you administer your investment menu?  

Does the provider allow you to modify your investment menu as necessary to meet your fiduciary 7.	
obligations?  Be wary of providers that restrict your menu to a list of proprietary funds that may or may 
not serve the best interests of your participants.

Are the fees your provider charges easy to understand and easy to communicate to plan participants?  8.	
No plan is free.  Be sure you require that the provider fully disclose all revenue sources and all recipient 
of those fees.

Ask the right questions and you will be sure to find a provider that not 
only reduces your administrative burden but provides your participants 
with a 403(b) plan that will allow them to effectively prepare for their 
retirement.

Do What You Do Best
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